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AUSTRALIAN CRIME COMMISSION (WESTERN AUSTRALIA) BILL 2003 
Second Reading 

Resumed from an earlier stage of the sitting. 

MS M.M. QUIRK (Girrawheen - Parliamentary Secretary) [4.16 pm]:  The Bill defines the functions of the 
CEO of the ACC under state law, with the CEO’s key function being the coordination of ACC operations and 
investigations.   

The Bill, in respect of the use of coercive powers for special intelligence operations or investigations, mirrors the 
commonwealth Act by removing, through omission, the existing uncertain defence of reasonable excuse.  There 
are two main reasons for removing the defence.  First, it is uncertain in its scope and application.  Second, some 
people called before National Crime Authority hearings have used the defence to avoid providing documents, 
answering questions or attending such hearings, resulting in proceedings often being delayed and stalled through 
the court system.  Although these hearings are extraneous to the court system, they have relevance to the 
evidence that could subsequently be presented in a court, and should not be delayed or hampered by a defence of 
reasonable excuse in effecting a successful investigation of a criminal activity.  However, the Bill enshrines the 
so-called “use immunity” when evidence secured in this manner - in other words, evidence obtained through 
compulsive power - is not admissible in court to incriminate a witness.   

A number of offences will be created by the Bill.  These include failing to attend an examination or to answer 
questions, and failing to produce documents or things when required to do so by summons.  The offences in the 
Bill will reflect the offences contained in the existing NCA legislation and will complement equivalent offences 
in the commonwealth Act.  The penalties for the various offences in the Bill also equal the penalties for 
equivalent commonwealth offences and will provide a significant deterrent to those who would seek to obstruct 
or frustrate the Australian Crime Commission’s activities.   

The penalties in the Bill are expressed in penalty units.  The value of a penalty unit is prescribed as being the 
equivalent of section 4AA of the commonwealth Crimes Act 1914.  The use of penalty units for Western 
Australian offences is not the general method of stipulating penalties for state offences.  Penalty units are used in 
the Western Australian Road Traffic Act 1974, and a similar regime of penalty units and nexus with the 
Commonwealth is included in the Western Australian Human Reproductive Technology Amendment Bill 2003.  
The expression of penalties in penalty units and the nexus with the Commonwealth is considered appropriate, 
given the nature of the subject matter of this commonwealth-state legislation and the inherently complementary 
national-state arrangements required for the effective operation of the ACC.  The Bill also contains transitional 
provisions to facilitate the seamless transition from the NCA to the ACC under state law.   

The Legislative Council referred this Bill to the Standing Committee on Uniform Legislation and General 
Purposes on 4 December 2003 for examination.  The committee undertook an extensive examination of the Bill 
and laid its report before the Council on 22 June 2004.  The report clearly supports the introduction of this Bill to 
underpin the operations of the Australian Crime Commission in tackling state offences involving organised and 
serious crime.  The committee’s recommendations include preserving the operation of the Parliamentary 
Privileges Act 1891; clarifying that an application for a warrant for the arrest of a witness is to be made to a 
judge sitting in chambers; clarifying that an application for an order to deliver the passport of a witness is to be 
made to a judge sitting in chambers; ensuring that a legal practitioner appointed under clause 7 is bound by the 
same secrecy provisions described in clause 44 as other employees; removing from clause 45 the power of the 
chief executive officer to delegate the power of delegation; removing subclauses (3), (4) and (5) from clause 64 
of the Bill, which allow retrospective transitional regulations; ensuring that reports made to the Commonwealth 
Parliament are tabled in the State Parliament; and requiring an independent review of the operation of the Bill, 
with the state minister to lay a written report before each House of Parliament within four years of the Bill’s 
commencement.  The Government has accepted all the committee’s recommendations and the Bill received the 
support of the Legislative Council on 17 November 2004.   

This Bill mirrors the national cooperative scheme undertaking to combat serious and organised crime.  Like the 
commonwealth Act, it builds on the successful features of the NCA and, like its predecessor, the ACC has an 
investigative role that is targeted at combating complex criminal activity of the kind undertaken by high-level 
and sophisticated criminals.  It is hoped that the ACC will become a crucial component in our national law 
enforcement response to those elements of society who exploit jurisdictional boundaries.   

Western Australia has expressed some reservations that this new national body might disproportionately place its 
endeavours on activity on the eastern seaboard, with fewer resources and attention being paid to criminal activity 
in this jurisdiction.  Although it is relatively early days, it is hoped that the collaborative processes of the board, 
which will set operational priorities for the ACC, will ensure that organised criminal activity of concern in this 
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State is given due attention.  The State Government will also continue to prosecute the Commonwealth’s 
undertakings in relation to funding this crime-fighting body.  Although the Bill is silent on funding 
arrangements, in agreeing to this regime the parties to the COAG agreement were given assurances that the 
expenditure by and contribution of the Commonwealth would not be diminished from that which it spent on the 
Australian Bureau of Criminal Intelligence - ABCI - the Office of Strategic Crime Assessments - OSCA - and 
the NCA combined. 
From time to time in this place reservations are expressed about whether such cooperative schemes undermine 
the sovereignty of this Parliament in making laws for the peace, order and good government of this State.  
However, it is important to stress that any significant departure from the model will create uncertainty and 
ambiguity, and hamper truly national and cross-jurisdictional investigation of the most serious crimes.  The only 
beneficiaries of such divergence are organised criminals who exploit those differences in furtherance of their 
criminal enterprise.  Although there may be some reservations about elements of the scheme, those are far 
outweighed by the compelling imperative that this State actively participate in the investigation and conviction 
of criminals who do not respect borders and whose activities impact on communities throughout Australia.   

This Bill, and others like it in other States and Territories, will ensure that Australia has in place an enhanced and 
comprehensive national framework to underpin the ACC’s crucial activities in fighting serious and organised 
crime.  I commend the Bill to the House.   

MR M.J. BIRNEY (Kalgoorlie) [4.24 pm]:  I am very pleased to rise to add my contribution to the debate on 
this Bill.  In doing so, I note, perhaps with some degree of pre-emptive nostalgia, that this is the very last Bill 
that I will deal with in my very first parliamentary term.  I am sure that some members opposite might think that 
in fact this might be the very last Bill that I will deal with in my parliamentary career.  Of course, I have a very 
different view.  I must say also that I am somewhat interested to know why the member for Girrawheen is 
handling this Bill and not the Minister for Police and Emergency Services.  It does, of course, come under the 
Minister for Police’s portfolio. 

Ms M.M. Quirk:  I can answer that, member for Kalgoorlie, if you like. 

Mr M.J. BIRNEY:  Yes, please. 

Ms M.M. Quirk:  It is probably because I worked for the National Crime Authority for 10 years, and because I 
am the minister’s parliamentary secretary. 

Mr M.J. BIRNEY:  Okay.  I thought it might be because the Labor Party had taken some note of the musings of 
that esteemed and perhaps even somewhat controversial journalist from The West Australian, Robert Taylor, 
when he described the member for Girrawheen as a rising star.  I am sure members would agree that that was an 
interesting combination of words to use about the member for Girrawheen.  I am not quite sure what Robert 
Taylor was thinking at that time.  Perhaps it was a very long week for him. 

The Opposition will support this Bill.  It is in fact a model Bill that has been or will be replicated in various 
forms in every State of Australia, and is based on the commonwealth legislation.  It was born of the Council of 
Australian Governments meeting in 2002.  I believe Western Australia is one of the last States to introduce this 
as complementary legislation. 

There are a couple of changes in this Bill that are not currently reflected in the national legislation, and they of 
course relate to a number of localised state issues that will be able to be dealt with by the Australian Crime 
Commission once this legislation has been passed by the Parliament.   

This Bill effectively merges three crime-fighting bodies.  One of those bodies is the National Crime Authority.  
Of course, members would be aware that the NCA is answerable under an Act of Parliament that was passed 
only about a year ago.  The NCA is charged with the task of fighting organised crime in a cross-jurisdictional 
sense; that is, with fighting those organised criminals who operate across borders and in States throughout the 
Australian continent.  Another organisation that will be merged into the Australian Crime Commission is the 
Australian Bureau of Criminal Intelligence.  The Australian Bureau of Criminal Intelligence is charged with the 
task of collecting intelligence from Police Services around the country.  It is required to gather that intelligence 
and disseminate it throughout the Police Services in Australia.  The third organisation that will be merged is the 
Office of Strategic Crime Assessments.  The Office of Strategic Crime Assessments is essentially a research 
body that looks at and identifies trends in crime across the country.  It is then required to give advice to 
government about dealing with those trends in crime across the country.  Of course, it is tasked with predicting 
the sorts of crimes that the country, and indeed the States, will face in the not too distant future.  There we have 
it.  Three traditionally national crime-fighting bodies will be merged to form the Australian Crime Commission.  
I believe members will agree that when a research body, an intelligence-gathering body and an investigatory arm 
are all in the same organisation, there is a good chance that it will handle its task adequately. 
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The new Australian Crime Commission will have a number of coercive powers.  It is fair to say that a fair 
amount of hysteria has developed about these so-called coercive powers.  In fact, they are not terribly coercive 
powers at all.  The reality is that the coercive powers that are at the centre of the hysteria - as I like to call it - are 
as follows.  The first thing that the new Australian Crime Commission will have the power to do is to compel 
certain persons of interest to attend a hearing.  That is hardly a super coercive power or an extraordinary power, 
although it is viewed as such in this legislation.  Secondly, the ACC will have the power to force persons of 
interest to answer questions.  The right to remain silent, which has been with us in the fight against crime for 
many years, will be removed by this legislation.  Some civil libertarians are particularly disturbed about the 
removal of the right to remain silent.  I am not one of those people.  If the police put a question to a person, that 
person should be required to answer the question.  If a person has nothing to hide and he answers a question in 
good faith, justice is served. 

Mr D.F. Barron-Sullivan:  It is a pity that the same principle is not followed in question time! 

Mr M.J. BIRNEY:  Yes.  Perhaps we could coopt a number of the coercive powers for the Parliament, if only for 
one day, to ensure that the Labor Party is held to account. 

The third so-called coercive power of the ACC is the power to compel someone to produce a document.  Once 
again, that is hardly a coercive power worthy of the hysteria that has surrounded it.  As such, the ACC will have 
three powers that are not given to other Police Services: the power to produce a document, the power to compel 
someone to attend a hearing and the power to compel someone to answer a question.  I am more than 
comfortable with those powers being used on an almost daily basis because the reality is that if a person does not 
have anything to hide, he does not have anything to worry about.  It is as simple as that.  If a person is guilty, he 
obviously has something to hide.  If a person chooses to remain silent, he will face a significant fine and/or jail 
sentence if he chooses to exercise that so-called right.  The only reason a person would do that is if he knows he 
is guilty of something; he knows he is guilty so he chooses to remain silent instead of answering a question.  
That could lead to a person’s conviction.  Answering questions in an ACC hearing will not necessarily lead to a 
person’s conviction even if he has espoused his guilt.  The answers given cannot be used directly against the 
person in some future prosecution.  However, investigators can go forward from the information provided and 
gather other information about a crime a person may have committed.  The person can be convicted on the basis 
of other information gathered.  We are not going down the path of self-incrimination by removing the right to 
remain silent. 

Because of the so-called coercive powers, there are a number of what I consider to be very cumbersome 
provisions in the legislation, which are included for so-called accountability reasons.  For instance, the ACC in 
this State will not have a Western Australian manager who can approve a particular operation.  If the ACC in 
Perth decides to investigate a matter, it first has to apply to the Governance Operations Committee for approval.  
The Governance Operations Committee consists of all the police commissioners and directors of the ACC across 
the country.  It is a seriously high-powered committee of very busy individuals.  How on earth will they deal 
with referrals from the various branches of the ACC in the States and then sign off on them, let alone know 
anything about operations in various States?  I can understand why the provision has found its way into the Bill.  
People are very concerned about transparency and accountability.  The reality is that the ACC will be somewhat 
hamstrung by the provision, which will hinder it in the normal course of its duties.  I am of the view that an 
operational manager or even a director based in this State should have the final say on whether a particular 
operation should take place.  That person would then be responsible to the Australian Crime Commission 
Governance Operations Committee, and therein lies the accountability.  However, in order to facilitate the 
smooth operation of the Australian Crime Commission, which effectively means facilitating the smooth 
investigation and capture of people involved in organised crime, somebody in this State must be able to say that 
it is a goer and that people should go and investigate and do their best.  To have to put up a reference to a 
committee of high-powered police commissioners and directors all across the country every time the ACC wants 
to investigate somebody is bordering on the ridiculous, quite frankly.  Sadly, it is a sign of our times and of the 
hysteria that surrounds anything to do with giving the police some power.  Effectively, all we are doing is giving 
the police the power to require people to answer questions.  It is no big deal as far as I am concerned.  If the 
police ask somebody a question, he should answer it.  If he has something to hide, he will not answer it and 
should suffer the consequences.  Of course, the guilty people do that.  Even though I think the Australian Crime 
Commission will be of some benefit, I am also of the view that it will be a clumsy, time consuming organisation 
that could work much more efficiently if it were not shackled by this need to ask for a reference every time it 
wanted to investigate somebody. 

When the National Crime Authority wanted to apply for a reference - that is, permission to undertake a particular 
operation - it had to apply to an intergovernmental committee, which comprised state police ministers and the 
federal police minister.  Of course, that was very cumbersome and difficult.  I think that has been recognised in 
this Bill, and that is why that power has been delegated down one step to the Governance Operations Committee.  
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However, it does not negate the fact that this is still a very difficult process to engage in.  For example, how 
often will the Governance Operations Committee meet?  I am told that it will be perhaps once a quarter.  I am 
also told, to be fair, that these references can be signed off without the need for a meeting.  Members need to 
understand that we are talking about police commissioners and ACC directors from all across the country.  How 
long will it take them to get around to looking at a reference on their desk and signing off on it?  Each police 
commissioner in every State in Australia will be involved.  By the time the references have been signed the 
crooks could well be in Indonesia, Thailand or some other country.  The opportunity to close down those 
organisations will have gone.  

I will reiterate for the benefit of members present that I am of the view that we should have a director in this 
State who has the capacity to sign off on those orders to investigate a particular operation.  Western Australia 
does not have a director of the ACC, nor will it be getting one as I understand it.  Why is Western Australia less 
important than any other State in Australia?  Why does New South Wales have a director and Canberra, I think, 
a couple of directors?  Other places around the country have directors, but Western Australia does not have one.  
I am rather disappointed about that. 

Notwithstanding what I have just said about the need to apply to the Governance Operations Committee for 
references to investigate certain operations, the Australian Crime Commission will have a standing reference, 
which will allow it to go some of the way to investigate certain operations.  That standing reference will allow 
the committee to investigate established criminal networks that are “federally relevant”.  The idea is that the 
ACC will be looking at cross-jurisdictional operations of organised criminals.  “Federally relevant” is a 
somewhat grey term.  I am not quite sure what it means.  I can only guess that it means that we are talking about 
organised criminal networks that are perhaps running drugs across the border.  I imagine that is what “federally 
relevant” means.  I believe that somewhat restricts what the ACC can or cannot investigate.  If the ACC can 
investigate only certain criminal networks that have a proven record of operating across borders, I believe that 
closes down a whole heap of opportunities for the ACC in respect of other criminal networks in this State.   

It is true that the Australian Crime Commission can apply for a state-based reference at the request of the 
Western Australia Police Service to use its so-called coercive powers to investigate local operations.  I think that 
is a good thing.  When police are faced with a situation in which they need those coercive powers to compel 
people to answer questions, table a document or attend a hearing, they will be able to call in the ACC and submit 
a reference to the Governance Operations Committee, the Government will be able to prove that reference and 
the ACC will be able to investigate that purely state-based issue.  That is a good thing, but I am perplexed about 
the process that must take place before that can happen.  Once again the ACC will be shackled to a massively 
cumbersome process before it can investigate certain crimes.  When the ACC has an inkling of an operation 
involving organised criminals, it should be able to investigate it.  The ACC should be able to compel people to 
answer questions.  It can then answer to the state director, who would answer to the committee.  In that event, all 
of the accountability protocols would be in place but the organisation would be unshackled. 

Interestingly enough, the ACC is already operating in this State, albeit under the federal legislation.  The only 
difference that will come about with the passage of this legislation is that the ACC will be able to apply for state-
based references to investigate purely state-based criminal networks that are not operating across the border in a 
cross-jurisdictional sense.  This Bill will also provide a number of other minor state-based amendments to the 
federal Act.  However, as I stand in this place today, the ACC is operating in Western Australia, albeit under a 
federal Act that the Howard Government introduced. 

I am also somewhat concerned that there may be a doubling-up in terms of the overlapping roles of the 
Australian Crime Commission and other organisations in this State that are charged with dealing with similar 
crimes.  For instance, within the WA Police Service is an organised crime unit.  That unit basically discharges 
the proceeds-of-crime legislation and targets high-level drug dealers and organised crime in Western Australia.  I 
take this opportunity to remind members that the organised crime unit in the WA Police Service is not well 
resourced; the Attorney General keeps pinching its money and handing it out to victims of crime.  That is a good 
thing to a degree, but there is a problem when the Attorney General is starving the unit of funds to the point that 
some police are telling me and others that they do not have anywhere to store some of the confiscated property.  
The Attorney General is pinching all of the unit’s money and handing it out to victims of crime, and is not 
leaving the unit with enough to run its operations. 

The organised crime unit in the WA Police Service has another resourcing problem.  Everybody is saying the 
same thing: the unit needs more accountants and forensic scientists to go after the Mr Bigs of the organised 
crime world.  If the unit does not have enough accountants, it will have a reduced capacity to nail those people 
who have assets for which they cannot account in their previous tax returns.  The unit, therefore, is very much 
under-resourced.  Much of that problem can be sheeted back to the Attorney General, as he keeps pinching the 
unit’s money and handing it out to victims of crime.  He should be handing out money to victims of crime, but 



Extract from Hansard 
[ASSEMBLY - Friday, 26 November 2004] 

 p8654a-8658a 
Ms Margaret Quirk; Mr Matt Birney 

 [5] 

the Government’s number one priority should be to ensure that the organised crime unit is functioning properly 
and resourced adequately, neither of which is happening at the moment. 

The other body that will more closely overlap with the Australian Crime Commission is the recently formed 
Corruption and Crime Commission.  Members will be aware that the CCC, as it is known, is a derivative of the 
Anti-Corruption Commission, which was known as the ACC.  The CCC is not only charged with sorting out 
official corruption in this State but also involved in dealing with high-level and organised crime.  That is exactly 
what the Australian Crime Commission will be doing.  Therefore, we will now have three bodies in this State, 
two of them state-based and one of them federally-based, albeit with accompanying state legislation, that will be 
looking at criminal networks.  I guess the good thing is that if a person happens to be an organised crook, he can 
expect a knock on his door from either the CCC, the ACC or the organised crime unit within the Western 
Australia Police Service.  It is fair to say that we are tackling the problem, albeit that those three bodies will 
overlap to a degree.  I hope that when this legislation is passed, those three organisations will work cooperatively 
in the fight against organised crime, because if they do not do that and they each go off on their own tangent, 
they will lessen their ability to be effective in the fight against organised crime.   

The Opposition is pleased to support this Bill.  As I said, it is a model Bill born out of the COAG meeting in 
2002.  Every State has similar legislation.  It is important that we ensure that our state legislation mirrors the 
federal legislation to the greatest extent possible.  I am pleased to see that this Bill is very close to the federal 
legislation.  I congratulate Senator Chris Ellison for his involvement in this Bill.  Senator Ellison is a feverish 
opponent of organised crime in our country.  That is reflected in this Bill.  With those few words, the Opposition 
will be supporting the Bill.  Given that it is a model Bill, and given that it was largely drafted by the fantastic 
Howard Liberal Government, we do not see the need to go into consideration in detail on this Bill.  I am sure 
some members will be particularly happy about that.   

Question put and passed.   

Bill read a second time. 

Leave granted to proceed forthwith to the third reading.   

Third Reading 

Bill read a third time, on motion by Ms M.M. Quirk(Parliamentary Secretary), and passed. 
 


